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 1.  TIME:  9:00   CASE#: MSC09-01689 
CASE NAME: KIZOR  VS.  REDIG 
HEARING ON MOTION TO COMPEL PRODUCTION OF DOCUMENTS 
FILED BY JUANITA KIZOR, ALAN KIZOR 
* TENTATIVE RULING: * 
 
Hearing dropped at the request of the moving party on 9/20/18. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-01564 
CASE NAME: TIMOTHY CATES VS. FIRST AMERICAN 
HEARING ON MOTION TO COMPEL FURTHER RESPONSE TO REQUEST FOR 
PRODUCTION OF DOCUMENTS  /  FILED BY FIRST AMERICAN TITLE COMPANY 
* TENTATIVE RULING: * 
 

1. Pre-motion meet and confer. 

The parties are required to meet and confer before filing a motion to compel, but the 

propounding party also is required to file its motion within 45-days after service of the motion. 

Defendants sent discovery requests in late May, and were served with responses June 26, 

2018.  Defendants did not seek to meet and confer about the responses until August 7, 2018, 

just a week before the 45-day deadline to file a motion to compel.  (Where responses are served 

through e-filing, there is a two-day extension on any deadlines.  Service after close of business 

is deemed to have occurred the next day.  (CRC 2.251(h)(2), (4).)  The e-mails of the 7th and 8th 

show that there was some good faith meeting and conferring, but not as much as one would 

hope.  Nonetheless, defendants needed an unequivocal commitment to extend the deadline, or 

they had to file their motion (and hope that the Court deems the meet-and-confer adequate).  

While Mr. Reiland states that he agreed to extend the filing deadline (Mr. Reiland’s 8/15 email 

states “I offered to give you extensions to avoid a motion[,]” he did not really do so.  The 8/7-8/8 

exchange on the subject is as follows:   

Andreoli:  If you need additional time to respond, please give me a call and we can 

discuss a reasonable extension provided First American is granted a corresponding extension of 

its motion to compel deadline.   

Reiland:  I am always happy to provide an extension however keep in mind that I asked 

for an extension while I was tending to my father before his death which was rejected.  This was 

despite my offer to extend the time to respond to the complaint to avoid the demurrer so we 

could meet and confer. 

Thus, each side is to some degree at fault:  Defendants failed to even raise the issue 

until a week before the deadline, and Plaintiffs failed to unequivocally agree to extend the filing 

deadline. 
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 As to scheduling a conference with the Court, the Court did invite the parties to do so, 

and the parties discussed this.  Mr. Reiland’s e-mail of 8/8/18 said that he “would prefer a 

hearing in the second week of September[.]”  Ms. Andreoli obtained a date of September 13, but 

Mr. Reiland later indicated that he preferred September 20th.  For reasons that are not 

completely explained, no conference went forward. 

 The requirements for filing a motion have been met, minimally. 

2.  Merits of the Issues.  

 

a. Form Interrogatories 7.1-7.3. 

Form Interrogatory number 7.1 asks “do you attribute any loss of or damage to a vehicle or 

other property to the incident?”  Plaintiffs continue to insist that this interrogatory is irrelevant 

because there are no vehicles involved in this real estate matter, but the interrogatory clearly 

refers to “a vehicle or other property.”  Plaintiffs are ordered to supplement their response. 

b. Documents Provided at Mediation. 

 
Plaintiffs responded to some requests by stating that the documents had been provided in 

mediation.  Defendants point out that documents provided in a formal mediation are privileged.  
While this is ordinarily correct, in the e-mail leading up to the mediation, the parties discussed 
providing documents supporting damages before the mediation, and Mr. Reiland stated “Also, 
the mediation privileged [sic] will not apply to the produced documents.”   Thus, defendants can 
use those documents, pursuant to plaintiffs’ express waiver.  Mr. Reiland also stated, however, 
that his clients “reserve the right, in the event Mediation is unsuccessful, to produce additional 
documentation in the future.”  Thus, Plaintiffs needed to respond to the requests for documents 
either by providing additional documents not provided in the mediation, or specifically identifying 
the documents that had been provided in the mediation and specifically stating that they have 
no more documents.   

 
c. Form Interrogatories 50.1-50.6. 

As to these interrogatories, Tim Cates, Danna Moore and Donna Wagner stated that they 

have “no additional information.”  On its face, this is not objectionable, assuming the responding 

parties have complied with the requirement of CCP section 2030.220, i.e., that their responses 

are “as complete and straightforward as the information reasonably available to the responding 

party permits” and that they have made “a reasonable and good faith effort to obtain the 

information[.]”  If this turns out not to be the case, however, it could have significant adverse 

consequences for plaintiffs later in the case.   

d. Privacy objections to loan documents.   

Plaintiffs claim that they were damaged because they were unable to obtain loans, or 

obtained loans on less favorable terms, as a result of defendants’ breach of contract.  While 

some redactions may be necessary, generally speaking, the direct relevance of these issues to 

the litigation outweighs any privacy interests here.   
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3. Sanctions 

 

Each side requests sanctions. 

With respect to sanctions, CCP section 2030.300(d) provides that “[t]he court shall 

impose a monetary sanction …against any party, person, or attorney who unsuccessfully makes 

or opposes a motion to compel a further response to interrogatories, unless it finds that the one 

subject to the sanction acted with substantial justification or that other circumstances make the 

imposition of the sanction unjust.”  A similar provision exists for requests for production of 

documents.  (2031.300(c).)  While plaintiff assert that sanctions are available only for “willful 

failure to comply,” relying on R.S. Creative, Inc. v. Creative Cotton, Ltd. (1999) 75 Cal.App.4th 

486, 496, that case pre-dates the addition of the above-cited language to the statute. 

4. Disposition 

The matter is continued to October 11, 2018.  The parties are ordered to meet and confer 

concerning the responses based on the guidance set forth above.  They are to report back to 

the Court no later than October 4, 2018, in writing, concerning whether they have reached 

agreement.  If the parties have reached agreement, the matter will go off calendar.  If they have 

not, the Court will make necessary further orders and will consider whether either party should 

be sanctioned. 

 

 

  

 3.  TIME:  9:00   CASE#: MSC18-00553 
CASE NAME: DIAZ  VS.  SODEXO INC. 
HEARING ON MOTION TO STRIKE 
FILED BY SODEXO, INC. 
* TENTATIVE RULING: * 
 
Defendant Sodexo, Inc. moves to strike each of the class allegations in plaintiff Ana Diaz’s first 
amended complaint.  For the reasons stated in line four regarding Sodexo’s demurrer, the Court 
finds that plaintiff has alleged sufficient facts to show that class certification is a possibility.  
Accordingly, the motion to strike is denied.  
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 4.  TIME:  9:00   CASE#: MSC18-00553 
CASE NAME: DIAZ VS. SODEXO INC. 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY SODEXO, INC. 
* TENTATIVE RULING: * 
 
Defendant Sodexo, Inc. (“Sodexo”) demurs to the class allegations in plaintiff Ana Diaz’s first 

amended complaint (“FAC”).  In her first FAC, plaintiff alleges that she and other female 

cleaning employees working for Sodexo were paid a lower wage than their male counterparts 

for similar work.    

“A trial court may sustain a demurrer to class action allegations where ‘it concludes as a matter 

of law that, assuming the truth of the factual allegations in the complaint, there is no reasonable 

possibility that the requirements for class certification will be satisfied.’”  (Schermer v. Tatum 

(2016) 245 Cal.App.4th 912, 923 (“Schermer”).) 

“Class actions are permitted ‘when the question is one of a common or general interest, of many 

persons, or when the parties are numerous, and it is impracticable to bring them all before the 

court.’”  (Schermer, supra, 245 Cal.App.4th at p. 924 (quoting Code Civ. Proc., § 382).)  “The 

party advocating class treatment must demonstrate the existence of an ascertainable and 

sufficiently numerous class, a well-defined community of interest, and substantial benefits from 

certification that render proceeding as a class superior to the alternatives.”  (Id. at p. 924.) 

Sodexo demurs on the basis that plaintiffs fail to allege an ascertainable class and well-defined 

community of interest. 

Ascertainable Class  

“Whether a class is ascertainable is determined by examining (1) the class definition, (2) the 

size of the class, and (3) the means available for identifying class members.”  (Reyes v. Board 

of Supervisors (1987) 196 Cal.App.3d 1263, 1271.)  Ascertainability “goes to the heart of the 

question of class certification, which requires a class definition that is ‘precise, objective and 

presently ascertainable.’”  (Global Minerals & Metals Corp. v. Superior Court (2003) 113 

Cal.App.4th 836, 858.) 

Here, the proposed class is defined as “[a]ll women who are employed or have been employed 

as hourly cleaning employees by SODEXO, in the State of California, since January 1, 2016 to 

present.”  (FAC ¶ 1.)  Plaintiff alleges that there are at least six job functions that fall within the 

proposed class of cleaning employees: janitors, glass washers, glass transporters, cloth 

changers, trash/recyclable transporters, and trash/recyclables organizers.  (FAC ¶ 17.)  While 

the list of job functions that fall within the class description may not be completely settled, the 

inclusion of class members is necessarily restricted to female “hourly cleaning employees”.  

Thus, the Court finds that the proposed class is sufficiently precise and ascertainable.  
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Community of Interest 

“‘In turn, the community of interest requirement embodies three factors: (1) predominant 

common questions of law or fact; (2) class representatives with claims or defenses typical of the 

class; and (3) class representatives who can adequately represent the class.”  (Schermer, 

supra, 245 Cal.App.4th at p. 924.)  “Presented with a class certification motion, a trial court must 

examine the plaintiff's theory of recovery, assess the nature of the legal and factual disputes 

likely to be presented, and decide whether individual or common issues predominate.”  (Brinker 

Restaurant Corp. v. Superior Court (2012) 53 Cal.4th 1004, 1025.)  “The test of typicality ‘is 

whether other members have the same or similar injury, whether the action is based on conduct 

which is not unique to the named plaintiffs, and whether other class members have been injured 

by the same course of conduct.”  (Seastrom v. Neways, Inc. (2007) 149 Cal.App.4th 1496, 

1502.) 

Here, plaintiff alleges that Sodexo violated the provisions of Labor Code section 1197.5 et seq. 

and Business & Professions code section 17200 et seq. in its alleged failure to pay the 

members of the proposed class the same rates paid to employees of the opposite for sex for 

substantially similar work.  (FAC ¶¶ 37, 47.)  Sodexo argues that any alleged discrimination was 

unique to plaintiff’s circumstances and therefore not suitable for class treatment.  (Dem. p. 13.)  

However, plaintiff alleges that “[s]ince January 1, 2016, Defendant has maintained and 

continues to maintain a centrally determined and uniformly applied policy and/or practice of 

paying its female employees in hourly cleaning positions less than male employees for 

substantially similar work, when viewed as a composite of skill, effort, and responsibility, and 

performed under similar working conditions.”  (FAC ¶ 38.)  If Sodexo maintained policies and 

practices that were uniform and centrally determined, there is the possibility that each member 

of the proposed class could have been adversely affected by the same policy or practice, 

thereby creating a predominate question of fact.  (See Stephens v. Montgomery Ward (1987) 

193 Cal.App.3d 411, 421 [commonality requirement satisfied by evidence that women were 

subject to company-wide policies and practices which affected all within the proposed class] 

(“Stephens”).)  Plaintiff further alleges that she was underpaid as result of Sodexo’s uniform 

practices, so her alleged individual injuries appear to be typical of the proposed class.  (FAC 

¶ 24; see Stephens, supra, 193 Cal.App.3d at p. 418 [“Employment discrimination, by its very nature, 

is often class discrimination and therefore well suited for a class action.”].)  Therefore, the Court 

finds that plaintiff has sufficiently alleged facts satisfying the community of interest requirement. 

Because plaintiff’s allegations show the possibility that class certification may be granted, the 

demurrer is overruled. 
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 5.  TIME: 10:00   CASE#: MSN18-1101 
CASE NAME: MOUNT DIABLO U.S.D.  VS.  WILSON 
HEARING ON REQUEST FOR RESTRAINING ORDERS RE: CIVIL HARASSMENT 
FILED BY MOUNT DIABLO UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
Parties to appear. 

  

 6.  TIME: 10:00   CASE#: MSN18-1101 
CASE NAME: MOUNT DIABLO U.S.D.  VS.  WILSON 
HEARING ON OSC RE: WHY RESPONDENT WILSON SHOULD NOT BE HELD 
IN CIVIL CONTEMPT FOR WILLFUL DEFIANCE OF COURT ORDER 
* TENTATIVE RULING: * 
 
Parties to appear. 

  

 7.  TIME: 10:00   CASE#: MSN18-1176 
CASE NAME: MAHER VS. WILSON 
HEARING ON REQUEST FOR RESTRAINING ORDERS RE: CIVIL HARASSMENT 
FILED BY DEBRA MAHER 
* TENTATIVE RULING: * 
 
Parties to appear. 

                                                               
ADD-ON 

8.  TIME:  9:05   CASE#: MSC15-02153 
CASE NAME: SLO COUNTY FLOOD CONTROL  VS.  A. TEICHERT & SON 
HEARING ON MOTION TO CONTINUE TRIAL 
FILED BY THE H.D.D. COMPANY, INC. 
* TENTATIVE RULING: * 
 
Parties to appear. 
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